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WORKFORCE REFORM BILL 2013 
Committee 

The Deputy Chair of Committees (Hon Liz Behjat) in the chair; Hon Michael Mischin (Minister for Commerce) 
in charge of the bill. 

Clause1: Short title — 
Hon SUE ELLERY: I forgot to raise in my second reading contribution the issue that the Minister for 
Commerce dealt with at the end of his second reading summation relating to the first recommendation in the 
Standing Committee on Legislation report about the difference between advice provided by the Public Sector 
Commission to witnesses and advice provided by the Legislative Council. I am pleased that the minister advised 
the house. I understand that the minister’s advice was that the Public Sector Commissioner will direct witnesses 
to the Legislative Council advice. The recommendation states that the commissioner should advise the 
Legislative Council of his decision on this matter within 28 days of this report being tabled. I assume that the 
Public Sector Commissioner intends to write to the Council in those terms. 

Hon MICHAEL MISCHIN: Yes; it is my understanding that he will do so in accordance with the 
recommendation of the committee. 

Hon SUE ELLERY: I will now turn my attention to what is more properly a clause 1 contribution. I think we 
find ourselves in a position in which there remain some unanswered questions that go across the scope of the 
bill, so I think this clause is the right time for me to raise them. One of the issues that I think the minister will 
think he has addressed is the proposition that no evidence has been put to us that the current system is broken. 
Although the minister referred in his second reading summation to the case of person X and person Y, I remain 
unconvinced that the evidence is that under sections 80 and 94 of the Public Sector Management Act a person 
cannot be terminated, such as in the case that the minister gave the house in which person Y lacked computer 
skills—I think that was the terminology the minister used to describe their skill deficit—and refused to undergo 
training. That is exactly the circumstance in which it would be perfectly reasonable for management to direct the 
person to undertake training. Failure to follow that direction would trigger the elements of sections 80 and 94 of 
the Public Sector Management Act. What is it in those two sections that prohibits the government from using 
those provisions now to terminate someone who in that particular case does not follow a direct order—for 
example, to undergo training in computer skills? 

The other area that I think the minister did not address is that the language in the changes in the bill to section 26 
of the Industrial Relations Act is that the commissioner of the Western Australian Industrial Relations 
Commission is to have regard to a range of financial policy positions of the government of the day. That is the 
language of the bill. The language used by the former Treasurer when he described this bill in the other place 
was that it was the government’s policy intention that the industrial relations commissioner pay appropriate 
regard to a list of financial policy statements, and the former Treasurer referred to them. The minister did not 
address that in his second reading summation, so I invite him to make it perfectly clear to the chamber that the 
government’s policy is that the words in the bill do not place any greater weight than “have regard”. They are the 
words in the bill. What is the government’s intention, given the description from the former Treasurer? 

The other issue that the minister did not canvass in his second reading summation, and I invite him to do that 
now, is that the government’s position on the purpose of the bill as outlined by the former Treasurer is that it 
is—these are his words—a tool to save money. The expectation is that $2.9 billion will be saved across the 
forward estimates by using the forced termination provisions. I invite the minister to assist the chamber to 
understand how that amount will be reached. Some level of modelling must have been done for the government 
to put in its budget papers that it anticipates savings of $2.9 billion. The minister made the point in his second 
reading summation that there is a pool of, I think, 75 people who, according to the government, are now unable 
to be moved on. He went through the numbers and identified how many of them were earning how much money. 
He tried to refute the proposition that the policy of the bill was directed at slashing public sector jobs, in 
particular the public sector jobs of low-paid workers. Clearly, some work will have been done in Treasury, I 
would imagine—hopefully it has shared it with its colleagues in the Public Sector Commission and the 
Department of Commerce—about how many jobs are to go to get to that sum of $2.9 billion. Some work must 
have been done on that. The former Treasurer told the public of Western Australia that the whole purpose of this 
bill was to save money, and he did that with significant pride. He said that that was a responsible thing to do and 
that this bill was part of a suite of measures to save money. It would assist the chamber to understand what 
modelling was done and how that figure of $2.9 billion was reached. 
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The other issue that I invited the minister to respond to but he did not in his second reading summation was that, 
through this bill, the government requires that increases in wages and associated conditions be capped at the 
growth in the Perth consumer price index. This is the government wages policy. There might be a few extra 
words in it, but, essentially, the government of WA requires that increases in wages and associated conditions be 
capped at the Perth CPI. I have raised the question about how that will apply to district allowances, for example. 
The minister set out in some length the other measures that will be put in place to provide recompense for people 
who live outside metropolitan Perth, but I am interested in the advice that the minister has about what is captured 
by those words “wages and associated conditions” in the government’s wages policy. What is meant by 
“associated conditions”? It is at least arguable that that includes district allowances. If it does not, let us make 
that perfectly clear and then there will be no issue about the Perth consumer price index being applied to district 
allowances. I would appreciate getting some understanding of that. 

The other issue the minister did not provide a response on—perhaps he did at the beginning of his speech when I 
was otherwise distracted, in which case I would invite him to remind me of it—is exactly what consideration was 
given to transitional arrangements. The argument from this side of the house is that the policy purpose of this bill 
is in no small part a way to get over the existing enterprise bargaining agreements that prevent terminating 
people’s employment through forced redundancies. If that is not case, why was consideration not given to 
putting in place some transitional arrangements to at least honour the commitments that those people think the 
government entered into in good faith when they signed up to those agreements in December 2012? What range 
of transitional matters did the government consider; and why is it not possible to put some of those transitional 
arrangements in place? Those EBAs have an end life. For example, the United Voice ones end on 31 December 
2015, which is not that far away; that time will come. I wonder whether the minister can give us a response to 
those questions as well. 

Hon MICHAEL MISCHIN: I will deal with each of those in turn. The only power in section 80 of the Public 
Sector Management Act deals with breaches of discipline in the event that an employee disobeys or 
disregards a lawful order, contravenes provisions of the act applicable to the employee or any public sector 
standard or code of ethics, commits an act of misconduct, is negligent or careless in the performance of his or her 
functions, or commits an act of victimisation within the meaning of section 15 of the Public Interest Disclosure 
Act 2003. 

Regarding retraining, a person cannot be directed to be retrained. Retraining provisions are set out in regulations. 
The regulations do not provide for termination and the terms and conditions of retraining require the agreement 
of all parties. Therefore, there is currently no power that can accommodate that in section 80 of the Public Sector 
Management Act. If someone simply does not want to acquire the skills that may make them more useful to the 
public service and allow them to be provided with a position with the public service, it will not be a basis for a 
breach of discipline proceeding. 

Proposed section 26 does not state “have regard to”; it states that the commissioner must take into consideration 
various things. Therefore, that question is based on a false premise. 

I am not sure where the figure of $2.9 billion came from. But if I can go back to that, there was the suggestion 
that someone said something in the course of debate and a query about whether it means the same thing that is in 
the bill. I may be wrong, but I thought once the bill was passed and made law, what is referred to is what the act 
of Parliament states rather than what the Treasurer or anyone else might have said that is contrary to or not 
reflected in the terms of the act of Parliament. I may be wrong about that, but I would have thought that was 
patent. The terms of the act that is passed are what the Industrial Relations Commission or any other court will 
take into regard. 

Hon Sue Ellery: Of course you are right on that point, but I was questioning whether we ought to take account 
of the then Treasurer’s view that in fact that regard or consideration had to be weighted—that is the point I was 
making. 

Hon MICHAEL MISCHIN: I will take a supplementary question on this, but I am just answering those that 
were asked of me. 

I am not sure where the figure of $2.9 billion comes from. 

Hon Sue Ellery: From the Treasurer. 

Hon MICHAEL MISCHIN: Perhaps the reference can be pointed out so I can see the context. 

Hon Sue Ellery: With respect, I did; I gave you the Hansard reference in my contribution to the second reading 
debate, but I will give it to you again. 
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Hon MICHAEL MISCHIN: I am sorry, I do not carry all the references in my head, but if the member can 
point out that particular passage I can look at it and have regard to it. I would have thought that the Treasurer 
would have been referring to the entire workplace reform package to come to that sort of figure as an estimate. 

Regarding the question of district allowances, they are a reimbursement, in a sense, provided outside of pay 
negotiations. They may be able to be renegotiated at some time in the future, but they are essentially a 
reimbursement. They are settled by an agreed methodology for the cost of living in isolated geographic areas and 
they are not subject to pay claims. If they do become the subject of a pay claim, things may change, but they are 
additional to the agreements negotiated with government and they receive the ratification of the Industrial 
Relations Commission, so they ought not to be taken into account at this time. Unless their status changes and 
they are included in a pay claim, they are not affected by this bill. 

Regarding transitional arrangements, it is simply government policy that everyone ought to be dealt with 
similarly. I have to say that as a matter of policy it is odd that there is a provision in an employment contract that 
someone can never be made redundant even though circumstances may change and their job may no longer be of 
any use to the public service; however, there is obviously a difference of philosophy there. The government’s 
policy is that everyone be brought to the same playing field and in the future all public servants will be subject to 
the policy set out in the bill. 

Hon SUE ELLERY: In respect to the reference to the $2.9 billion, it is from Hansard in the Assembly on 
Wednesday, 23 October 2013. The then Treasurer was answering a question on public sector workforce 
management from the member for Forrestfield and he is specifically addressing the issue of the redundancy 
provisions. The “it” the Treasurer is referring to are the redundancy provisions he mentioned before the section I 
will quote. The Treasurer then said — 

It is an important tool because, ultimately, it will save money. Across the forward estimates the 
government anticipates it will save $2.9 billion, with $1.44 billion alone in 2016–17. That will reduce 
pressure on state debt. We will achieve a saving of almost $3 billion from this suite of reforms across 
the forward estimates. 

Earlier in that debate the Treasurer said — 

We have introduced into this house today changes to the Public Sector Management Act that will 
introduce involuntary redundancy provisions, which mean that if, after an extensive process, a person 
cannot be redeployed in the WA public sector, then they can be made redundant. 

As I have said, the then Treasurer went on to say, “It is an important tool because, ultimately, it will save 
money”. Some work must have been done to reach that figure of $2.9 billion. That is a fairly significant policy 
objective. Some calculations must have been done, such as if we dismiss 400 level 3s, it will generate this 
amount of money; or we have a problem in department X and we want to shed 50 jobs; or we have a problem in 
agency Y and we want to shed 200 jobs. The then Treasurer must have reached that figure of $2.9 billion based 
on something. 

Hon MICHAEL MISCHIN: Where was that said? 

Hon Sue Ellery: It was question without notice 659 in the other place, “Public Sector Workforce Management”, 
from the member for Forrestfield, on 23 October 2013. 

Hon MICHAEL MISCHIN: I am obliged to the member for that. I do not have that Hansard. I do not know 
what the then Treasurer was referring to. It might have been some internal modelling from his department. I will 
not speculate on how that was derived. But I will make some further inquiry at a later time, and if I can come up 
with an answer, I will. However, the government’s position has generally been set out in other comments 
directly pertinent to the bill in the course of debates. 

Hon SUE ELLERY: I refer to the answer given by the minister about the term “associated conditions”. What 
sorts of things are captured by that term? We are talking about the CPI. That has a dollar or monetary value. 
Therefore, it cannot apply to conditions such as the number of hours that people work. It must apply to things 
that have a monetary value. If it does not apply to district allowances, what sorts of things are captured by that 
term? 

Hon MICHAEL MISCHIN: Is the Leader of the Opposition saying that the then Treasurer used the term 
“associated conditions”? 

Hon Sue Ellery: No. It is in the government wages policy. It is in the document that we are going to incorporate 
into this legislation. 
Hon MICHAEL MISCHIN: Where is the phrase “associated conditions”? 
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Hon Sue Ellery: It is at clause 3. 
Hon MICHAEL MISCHIN: Sorry. Yes; I see. It would apply to the sort of stuff that would ordinarily go into 
an EBA. An EBA would deal with not only the level of remuneration—wages as it is termed in the policy—but a 
variety of other terms and conditions and benefits that might flow to employees. Trade-offs would not be 
included, because that is not something that would affect the ability of the government or department to pay. It 
would include anything that would ordinarily be the subject of negotiation and be put into an EBA for the 
purposes of registration. So it is a fairly broad term. 

Hon SUE ELLERY: Indeed it is, and that is my point. I do not see how the minister can say that district 
allowances are not captured by the phrase “associated conditions”. During the second reading debate, we asked 
the minister what will be captured by the words that the Perth CPI will be applied to wages and “associated 
conditions”. We have a concern about applying the Perth CPI to the district allowances that are given to people 
who live in places in which a loaf of bread or a newspaper cost five times what it costs in Perth. The response 
from the minister was that we do not need to worry about district allowances, because they are set according to 
the particulars that apply in the districts, and a different multiplier is used. That justifies the perfectly logical 
position I reached that “associated conditions” does indeed include allowances, in particular district allowances. 

Hon MICHAEL MISCHIN: The government wages policy states that it is to apply to all industrial agreements 
that expire after 1 November 2013 and will remain in force until those agreements are replaced. That statement is 
to be read in conjunction with various other circulars and the like. The policy is that the government of Western 
Australia requires that increases in wages and associated conditions in all industrial agreements be capped at the 
projected rate of growth in the Perth CPI. District allowances are not part of industrial agreements. 

Hon Sue Ellery: Yes, they are. 

Hon MICHAEL MISCHIN: They can, in future, be part of industrial agreements if they are the subject of 
negotiation. They are provided for by a different methodology, and they are not, as presently envisaged, covered 
by the wages policy but are separate from it. They are affected by different considerations, and they can go up 
and they can go down, depending on what the CPI is in those particular regional areas. We have recently seen 
some adjustment of them based on the methodology agreed between public sector unions and the government 
over time, but they are not associated conditions in the context that is meant in the wages policy. 

Hon SUE ELLERY: In the debate earlier the point was made that we are entering an era of uncertainty and that 
there is some concern that some of these elements will have to be tested in the Industrial Relations Commission. 
Is that what we want to do? Do we want to set ourselves up to further test these matters? District allowances are 
canvassed in enterprise bargaining agreements. Unions go before the Industrial Relations Commission and argue 
about a whole range of allowances, including district allowances. When the commission turns to the legislation 
to determine a question about how to amend upwards or downwards or how to respond to a union claim about 
district allowances, it will look at the government wages policy, which states that everything related to money 
has to be capped at Perth CPI. I think we are setting up this matter to be tested in the Industrial Relations 
Commission. That is not a neat and finite way of making law. It is the case that allowances about all sorts of 
things are covered in EBAs—they always have been—and there is no reason that will not be the case in the 
future. I think we are setting ourselves up here. 

I want to turn now, though, to the question of whether someone can be directed to retrain. I invite the minister to 
say where in the current legislation it provides that an employer cannot say, after having gone through all of the 
processes of finding someone another position, that the single or major obstacle to finding that person another 
position is that they do not have, say, computer skills and that person does not want to be trained in that area: “If 
we are going to find you another job, you have to pick up those skills and I, as the employer, will pay for you to 
get whatever training you need to pick up those skills”? Where does it say that an employer cannot direct them to 
do that? I have never heard of that. 

Hon MICHAEL MISCHIN: Section 94 of the Public Sector Management Act provides — 

the retraining of a registered employee and for the terms and conditions (including remuneration) which 
are to apply to the registered employee 

Hon Sue Ellery: Minister, can you take me to where you are? 

Hon MICHAEL MISCHIN: Section 94(3)(d) of the Public Sector Management Act. Regulation 14 of the 
Public Sector Management (Redeployment and Redundancy) Regulations deals with the retraining of registered 
employees, and provides at regulation 14(2) that the arrangements for the retraining of a registered employee and 
the terms and conditions that apply to the retraining are to be as agreed between the employee and the employing 
authority and others. As it presently stands, there is no power to direct someone to be retrained in any particular 
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way. It has to be done by way of agreement. As it currently stands, if the employee does not agree, then there is 
no basis for disciplinary action that can lead to discharge. 

Hon SUE ELLERY: Who made the regulations? 

Hon Michael Mischin: How regulations are ordinarily made. 

Hon SUE ELLERY: Indeed; so, what is it, other than changing the regulations that is preventing a lawful order 
to direct? Is it not the regulations made by the government of the day? What is stopping regulations which say 
that a person can be directed? 

Hon MICHAEL MISCHIN: If the honourable member is suggesting that she would be happy with a regulation 
being made that a person — 

Hon Sue Ellery: I am saying you have got the power to do it now. 

Hon MICHAEL MISCHIN: Wait a minute. Does the member want me to answer the question or not? 

Hon Sue Ellery: I don’t think you know what you’re talking about. 

Hon MICHAEL MISCHIN: If the member thinks it would be appropriate to have a regulation that requires an 
employee to be directed to be retrained in any sort of a fashion, without any specificity, and in the failure of 
being retrained or accepting retraining can be subjected to disciplinary proceedings, then perhaps that is a debate 
for another day. But I would have thought that it could be objectionable that someone’s job be lost for simply not 
accepting a direction in a regulation that requires, in broad terms, some form of retraining. The government is 
taking a step that provides for a structured process that when all the other means of dealing with the employee 
are exhausted, then by legislative sanction under an act of Parliament that employment can be terminated, not by 
way of a failure to comply with a regulation regarding retraining in some vague form. 

Hon SUE ELLERY: I find it extraordinary that the government is relying on something that prevents it from 
giving someone a lawful order to undergo training when it has said—to use the case of Y in the minister’s earlier 
case study—that they were offered retraining and they refused. In the case that the minister gave us, that person 
is still being paid, without fulfilling their tasks on behalf of taxpayers, and cannot be moved because they do not 
have the skills to be moved. The existing legislation allows regulations to be made, and that does not limit 
whether someone can be directed to undergo training or not; it allows regulations to be made about training. It is 
extraordinary to me that the government has the regulation-making power now to affect its policy yet it is 
choosing not to exercise it. I cannot remember how much the person in the case study was earning, but it is 
extraordinary that the government is not using the powers it has now to deal with that situation. 

Hon MICHAEL MISCHIN: It comes down essentially to the adage: you can take a horse to water but you 
cannot make it drink. At the moment the Public Sector Management Act provides that an employee who is 
surplus to requirements, whose job is abolished or whatever must be found a suitable position elsewhere. Great 
efforts are expended on trying to find a suitable placement for a public servant in some other department or 
agency that is commensurate with their level of remuneration and the like and where they can give value for that 
level of remuneration. If that involves acquiring some new skills that the person is incapable of acquiring, or 
says that they are unable to acquire, that is not a basis for taking disciplinary action to terminate their 
employment. That is the position faced by the person whose example we have been referring to. 

It is one thing for someone to say, “I’m going to sit in my office.” But if there is no place that we can put them 
because they purport to be incapable of acquiring a skill—for example learning a particular computer program 
used by an agency that can use their services if they are competent in that program—and claim they cannot get 
the hang of it, that person is still sitting there. That is the sort of person to whom we would say after the process 
has been exhausted, “All right, you might be better off finding a place somewhere else where you can sell your 
skills, because the public sector can’t use you.” It is all very well to support an employee into the future by 
keeping them on the payroll occupying a full-time equivalent position, but there comes a time, after all efforts 
have been made, when the person is unwilling or unable to acquire a skill that is useful to the public sector and it 
is simply not in the public interest to retain that employee. 

Hon SUE ELLERY: I could not agree more with the minister. It is extraordinary to me that the employing 
agency has not turned up at the Western Australian Industrial Relations Commission and said, “This person is 
the only person in the public services who says they are incapable of learning a particular skill.” It is 
extraordinary to have an employee use the argument that they are incapable of learning a skill. It is extraordinary 
that it has got to the point that the person is earning money, yet unable to be productive and the minister cannot 
compel them to undergo training. In the example the minister gave, he said that the person claimed to be 
incapable of learning, and now he is saying that they claim to be incapable of learning. I find that extraordinary. I 
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think, frankly, it reflects poor management and that the matter should have been and could have been dealt with 
a lot earlier. Nevertheless, let us move on. 

Hon LJILJANNA RAVLICH: I want to pick up on the point of the Leader of the Opposition about the 
$2.9 billion of savings across the four years to 2016–17. Obviously, that will entail a cap on general government 
agencies’ budgets at 2012–13 estimated outturn levels, with increases from 2013–14 onwards limited to 
projected growth in the Perth consumer price index, unless explicitly approved otherwise by cabinet. It also 
includes the introduction of a new public sector wages policy from November 2013 that caps wages and 
conditions. I think the honourable member covered the concerns surrounding the conditions. We are talking 
about substantial savings of $2.9 billion over four years. Information on how those savings will come to the 
government can be found on page 6 of the 2013–14 Economic and Fiscal Outlook. We see in the way the 
$2.9 billion is constructed no saving in 2013–14 but a cost to government of $15 million. In 2014–15 we see a 
financial impact of minus $501 million. Then in 2015–16 it is minus $928 million, which is a saving. Then in 
2016–17 we see another saving of $1.445 million. That gives a total over the forward estimates of $2.869 million 
worth of savings. Some of those savings will also come from implementing an integrated package of 
management tools to increase public sector workforce flexibility. I wonder whether the minister can provide the 
chamber with information on what that will in fact consist of. 

Hon MICHAEL MISCHIN: Apart from the enhanced voluntary severance that was part of the government’s 
initiative at the end of last year and what is proposed by the public sector reforms in this bill, I would have 
thought a variety of other initiatives would be used to save that sum, but I cannot comment on how that figure 
has been arrived at. As I indicated to the honourable Leader of the Opposition, I will explore that further if I can 
and find out the particular modelling that the Treasurer had in mind and was done by his department. I will do 
that at some stage before the conclusion of the debate, not necessarily today but at some stage before we finish 
with this bill. 
Hon LJILJANNA RAVLICH: I suggest to the minister that, on my reading of all the components of the 
expense measures, it is quite clear that a considerable amount of work has been done. That is because the 
government could not know that it would have a $2.9 billion saving over the forward estimates with a 
breakdown on a year-by-year basis over the next four years, yet not understand how it got to that $2.9 billion 
worth of savings. I can accept that some assumptions might have been put into the modelling. I can accept that 
that is probably what Treasury does. However, the notion of telling the chamber that there will be 1 000 
voluntary redundancies and that we cannot have any other information because the government does not know 
how any of these savings will be made is totally unacceptable. I do not think it reflects what has really been 
happening and the work that the government has been doing to bring this fiscal action plan into law and be 
implemented in this state.  
One of the key components of the fiscal action plan is the enhanced redeployment arrangement. One of the 
objectives or the outline of this bill deals with the notion of an enhanced redeployment arrangement. I wonder 
whether the minister will provide the chamber with some information on just for whom the arrangement has 
been made, because I do not see any benefit to workers from the provisions of this bill. There may be some 
benefit to government but I cannot see any net benefit to workers. Can the minister therefore explain to us why 
this is defined as such and for whom there is a benefit? 

Sitting suspended from 6.00 to 7.30 pm 
Hon MICHAEL MISCHIN: I am informed that the phrase “enhanced redeployment arrangement” is a 
misnomer; what was meant is “enhanced arrangements” which refers to two areas of reform. One is the 
enhanced voluntary severance offer which is a maximum of 72 weeks’ pay and is the most generous ever offered 
by government to encourage public servants to leave the service. The other is the cessation of employment 
provisions that are currently under consideration in this Workforce Reform Bill 2013. 

Hon LJILJANNA RAVLICH: I want to get this right for the record. The minister is saying that there is no 
such thing as an enhanced redeployment arrangement—according to the bureaucrats. Minister, going back to the 
$2.9 billion in savings over the forward estimates, apparently as part of the fiscal action plan, and I quote — 

A new, systematic approach to program and service evaluation will be embedded across the public 
sector, with recurrent savings of $150 million targeted over the forward estimates period and further net 
debt savings of $200 million also targeted. 

If I read that correctly, that is $350 million saved from a new systemic approach to program and service 
evaluation. In my mind, program and service evaluation obviously means that there will be some services and 
programs that are likely to be cut so I am wondering whether the minister might identify for the house the 
priority areas that the government will target as part of making these savings. 
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Hon MICHAEL MISCHIN: I believe that was an extract from the fiscal action plan document which is a 
broader area than this particular bill; so it is a matter that really does not fall within the scope of this particular 
piece of legislation. 

Hon LJILJANNA RAVLICH: I accept what the minister is saying, but clearly where there are likely to be 
program cuts and service cuts it follows that there are likely to be staffing cuts. Within this context, those 
staffing cuts or the redeployment of people who will be moved from the areas that they are currently working in, 
may in fact no longer have the programs or indeed, the services being delivered. If the government cuts 
programs and services the likely impact will be to redeploy staff from those areas because those services and 
programs will no longer be available. Alternatively, people will have to be redeployed or made redundant. Have 
any priority areas been identified for the program and service evaluations and what is the likely impact of this on 
public servants? 

Hon MICHAEL MISCHIN: It has nothing to do with this particular piece of legislation. As with any budget 
process, the government, through the Economic and Expenditure Reform Committee, makes recommendations 
to cabinet, cabinet makes its decisions as to what its priorities are and the budget is set accordingly. If that means 
that certain programs are trimmed or discontinued for one reason or another, whether for economic purposes or 
simply because they have outlived their usefulness, that is a matter for the budget process and the consequences 
flow from that. It really has nothing to do with this legislation at hand. 

Hon LJILJANNA RAVLICH: Let me try this. In terms of the asset investment program, which has identified 
$1 billion worth of net debt savings over the forward estimates, clearly a review has been completed and 
obviously some government assets will be sold or privatised—let us take ports. 

Hon Michael Mischin: It has nothing to do with this bill. 

Hon LJILJANNA RAVLICH: I am sorry? 

Hon Michael Mischin: This bill is dealing with workforce reform. 

The DEPUTY CHAIR (Hon Liz Behjat): I remind the member that we are dealing with the Workforce Reform 
Bill 2013. It has nothing to do with ports. 

Hon LJILJANNA RAVLICH: Madam Deputy Chair, the point I am trying to make is that if there are asset 
sales, there are clearly going to be implications for public sector workers. Those public sector workers may have 
an option to voluntarily take a severance or they may not be given that option and alternatively, be redeployed 
somewhere else. I think it is fair to ask the question of what is likely to occur as a result of assets being sold. 
What is the likely impact on the public sector workforce? This is the public sector Workforce Reform Bill as I 
understand it and I think that that is a reasonable question to ask. 

The DEPUTY CHAIR: Before I give the call to the minister, I remind the member that she has asked the 
question on a number of occasions and the minister has given her a response. The member’s comments have 
been, “let me try it this way” but I do not think the member can ask the same question in different ways and 
expect a different answer. 

Hon MICHAEL MISCHIN: I am prepared to answer in order to assist the member understand this. So far as 
ports, for example, are concerned, it is my understanding that they are not public services, they are private 
trading enterprises so they would not fall within the scope of this legislation anyway. If there were to be asset 
sales, then the consequences that would flow from that for the needs for particular public servants with particular 
skills is something that would be determined down the track. It has nothing to do with the policy behind this bill, 
which is to provide the government with additional means to reform the public sector itself. 

Hon KEN TRAVERS: The minister raised an interesting point in his most recent comments. Can he advise us 
which public sector agencies this bill will apply to? 

Hon MICHAEL MISCHIN: All those that are covered by the Public Sector Management Act. 

Hon KEN TRAVERS: Does the minister have a list of those agencies that are covered by the Public Sector 
Management Act? It is an important point on the short title that this house fully understands who exactly the 
government intends this bill to apply to—both who it applies to today and whether or not the government intends 
to change it. If not, how does the government intend to manage these issues in those agencies that are not 
covered by this bill? 

Hon MICHAEL MISCHIN: If they are not covered by the act, they are not covered by the act. I really do not 
understand the point of this. The extent of the public sector has not changed between the introduction of this bill 
and its passage. “Public sector” is defined in the Public Sector Management Act. It means all agencies, 
ministerial officers and non–senior executive service organisations. The definition is not being changed. No, I do 
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not happen to have a list of every public sector agency nor do I happen to have a list of every public sector 
employee; nor is it relevant.  

Hon KEN TRAVERS: It is relevant, minister, because one of the things I am interested in is whether there is an 
intention to try to capture other people employed in the—I will use the term “service of the public” — 

Hon Michael Mischin: The definition is not being changed.  

Hon KEN TRAVERS: There is always capacity for the government to seek to broaden who is covered by these 
acts.  

Hon Michael Mischin: When that happens, you will get to hear about it because a bill will be introduced.  

Hon KEN TRAVERS: Except one problem with this bill is that a lot of things can be done by regulation. I am 
seeking absolute confirmation from the minister that he is saying nothing in this bill will allow the government 
to expand coverage of who will be impacted by this bill; that is whether they are employed within government 
trading enterprises or other agencies. Is there any capacity in this bill to do that by way of regulation?  

Hon MICHAEL MISCHIN: I would have thought it patent that if the definition in the Public Sector 
Management Act is not being changed, there is no way that a regulation could expand the scope of the act. If the 
honourable member can point to a provision in the bill that allows for the extension of the definitions that are 
governed by the principal legislation being extended—in other words, a Henry VIII clause of some form—then I 
am happy to entertain that and fix it.  

Hon KEN TRAVERS: We know from the committee report that there is. I do not want to pre-empt debate 
about Henry VIII clauses. When talking about the short title, it is appropriate for us to have full and complete 
understanding about whether the government intends to expand the scope of this legislation to cover anybody by 
way of regulation. The minister talked about everyone in the second reading debate. I do not know whether it 
was supposed to be an attack on us or whatever it was; that monologue that he gave to the house earlier 
tonight —  

Hon Michael Mischin: It was a reply.  

Hon KEN TRAVERS: The minister alluded to some “games”. There are no games going on here. The Labor 
Party is very concerned about the legislation. We want to know the full details of this legislation and what the 
government’s intent is. I was listening to my colleagues’ second reading contributions. There may have been 
some common areas, but I think every one of us added a different aspect to the way in which this bill has been 
captured. One of the issues that I spent a lot of time on during my second reading contribution related to the 
issue of skeleton legislation. When we get into the detail, one problem with a bill like this is actually 
understanding what the detail is. That is why during the short title debate, it is incumbent upon an opposition to 
get the minister to put on record exactly what the government’s intent is. There is a danger that even though we 
get the minister on record, he can turn around tomorrow and say, “Oh, at the time that was the government’s 
intent but it has since changed its mind.” We get that all the time from this government. We ask if it plans to 
privatise something. Hon Ljiljanna Ravlich asked about redundancies within port authorities. She equally could 
have asked about privatising sections of the Department of Transport. This government is clearly on a campaign 
to privatise large chunks of the Department of Transport. When we ask if the government plans to do that, the 
answer is always, “No, the government is not looking at that at this time.” Surprise, surprise, a couple of weeks 
later it comes up. I think it is incumbent upon us to ask. The minister may not want to give these answers but he 
does need to answer it; or, by obfuscation, give a clear indication that the government has an agenda that it is not 
prepared to put on record tonight.  

The minister has an obligation to tell this chamber, in answer to our questions, exactly what the scope of this bill 
is. We know it contains Henry VIII clauses because we have a committee report that makes that point. To the 
best of my recollection from reading the report—a committee member can correct me if I am wrong—that point 
was unanimous. It was not a minority view of the committee that there are Henry VIII clauses; it was a view of 
the whole of the committee. It did good work. We know the minister has the capacity to change substantive 
legislation by way of regulation. It is not unreasonable for the Committee of the Whole to ask the minister 
exactly what the government’s intention is and whether it is the government’s intention to try to use those vast 
regulation-making powers contained in this skeleton bill. As we go through the debate this evening, the minister 
will be asked lots of questions about the government’s intent. Unfortunately, that is the only way we will know. I 
will ask one other question before I sit down: has the government started drafting the regulations that will attach 
to this legislation; and, if not, when is it expected the bill will be brought into operation if the regulations have 
not been done?  
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Hon MICHAEL MISCHIN: Dealing with the question, I understand that regulations are currently in the 
process of being drafted. Consultation is taking place as part of that process, but otherwise no drafts have been 
produced yet.  

Hon LJILJANNA RAVLICH: I do not want to be a pain about this, but I have just seen on the Public Sector 
Commission of Western Australia’s website the public sector standards in human resource management. There 
are currently a number of standards including employment, performance management, grievance resolution, 
redeployment, termination and discipline. The application of these standards applies to a range of entities listed 
in schedule 1 of the act. The last dot point states — 

• some corporatised bodies such as Port Authorities and the Water Corporation. 

This is from a government site. I am happy to photocopy this and hand it to the minister. I think it is fair enough 
for the chamber to ask for a conclusive response about whether ports are in or out and whether the Water 
Corporation is in or out, and what is the position of government trading enterprises in the context of this 
legislation. I will get this page printed off. Perhaps the minister might want to clarify it; I do not know. 

Sorry, Madam Deputy Chair, I understand that it does not apply to entities in schedule 1. My apologies!  

The DEPUTY CHAIR: I assume that the minister will not provide that list. We will move on. 

Hon KATE DOUST: I return to the issue of regulations that was canvassed by Hon Ken Travers. The minister 
has informed us that consultation relating to the drafting of the regulations is being undertaken. Who was part of 
that consultation process, and can the minister provide a list of who was involved in that process? I am not too 
sure whether he gave us a time frame for when those regulations will be finalised. I ask that because I note that 
today the Retirement Villages (Recurrent Charges, Prescribed Matters and Exemption Certificates) Amendment 
Regulations 2014, as gazetted on 21 March 2014, were tabled in the house. That is fantastic. It is a shame that 
the Retirement Villages Amendment Bill passed through this place in November 2012. All those people who live 
in retirement villages and who had such a keen interest in these regulations had to wait so long for these 
regulations to be drafted, finalised and ultimately tabled more than 18 months later. Will people working in the 
public sector and the respective organisations that represent them also have to wait an extended period before 
they find out what the government is going to hide away in regulations, with any nasty little surprises, or will 
this be dealt with in an expeditious manner and be brought into this place a lot faster than the Retirement 
Villages Act regulations? 

Hon MICHAEL MISCHIN: No time frame has been set. The government would hope that the matter is 
concluded as soon as practicable this year. I understand that the consultation is currently internal and is being 
dealt with between the Public Sector Commissioner and the Parliamentary Counsel’s Office. 

Hon KATE DOUST: I listened to parts of the minister’s reply earlier tonight. Sometimes when the minister 
provides his reply, it is just an opportunity for him to get a few things off his chest, and I suppose it is quite 
cathartic for him, though not necessarily for us sitting on the opposition benches. 

Hon Michael Mischin: I would imagine it is not. 

Hon KATE DOUST: It is entertaining, not painful. 

Hon Ken Travers: Knowing that I am helping the minister was cathartic for me. 

Hon KATE DOUST: I thank Hon Ken Travers for his assistance with what I am saying. 

I noted that the minister complained that the government was not able to proceed with other legislation that it 
was keen to get through this place. That is its problem. In fact, the Leader of the House is responsible for the 
management of this place and the carriage of business. It is his job to determine the bills that we deal with in this 
place; it is not the opposition’s job. As bills are put on the notice paper, we work our way through them 
appropriately. I had cause to look at the list. I am not too sure what the minister is referring to — 

Hon Michael Mischin: Is this relevant? 

Hon KATE DOUST: It is relevant. The minister should listen to what I have to say. A number of things are on 
the notice paper, including the consumer protection legislation, one of the minister’s bills, the Petroleum and 
Geothermal Energy Legislation Amendment Bill 2013 and the Unclaimed Money (Superannuation and RSA 
Providers) Amendment and Expiry Bill 2013. We support these bills. I do not know why the government does 
not put them on the business program so we can get on with them. These bills are supported — 

Hon Peter Collier: Get through this one and we will start. 

Hon KATE DOUST: The Leader of the House organises the agenda. All I am trying to say — 
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Point of Order 
Hon MICHAEL MISCHIN: This does not even in the most extreme concept have anything to do with clause 1 
of this bill. 

The DEPUTY CHAIR (Hon Liz Behjat): Deputy Leader of the Opposition, you have the call. I am certain that 
you are backgrounding the chamber in relation to your contribution to clause 1 of the bill. We know that it is a 
very wideranging debate but I am sure you are about to bring your remarks back to the Workforce Reform Bill 
just as quickly as you can. 

Committee Resumed 

Hon KATE DOUST: I am indeed, and I thank you for your guidance, Madam Deputy Chair. It is common in 
clause 1 to reflect upon the comments made by ministers in their reply to all the speakers. The minister made 
these comments with great gusto and I feel obliged, on behalf of my colleagues, to defend our side and say it is 
not our fault that this government cannot progress its own agenda. It is not the opposition’s fault that this 
government does not have an agenda with priorities. I will leave that there. 

The Workforce Reform Bill is a bit of a misnomer. Having listened to the extensive debate and the minister’s 
comments, I said to my colleagues tonight that I was reminded of that song by Chris Martin from Coldplay 
called White Noise. I was tuning out a little and thinking about that music. It reminded me of the title of the bill 
and the words “workforce reform”. This is not about reform; this is about cost cutting, and the minister knows it. 

I refer to the evidence provided to the committee by the Civil Service Association of WA. I do not know whether 
the minister addressed this issue because it was canvassed by virtually all members who spoke. Prior to the 
election, the Premier said that no-one in the public sector will be sacked and then we get this dramatic change, 
this seismic shift in government policy, without any coherent explanation as to why it has to happen. The 
government has not been able to articulate what other measures it looked at. The minister cannot provide any 
modelling. That was already canvassed by Hon Sue Ellery. The government cannot provide any detail as to why 
this bill is its only solution to provide reform in the public sector. 

If we look at the CSA’s submission and the evidence it gave to the Standing Committee on Legislation, we see 
that it talked about a range of other options that have been canvassed time and again during a series of 
negotiations over a number of years that could quite easily lead to productivity improvements in the public 
sector. I would hope that this is what this government is trying to seek with its so-called reform. It is not what it 
is seeking under this proposal, which is really just about saving dollars. It has not talked to anyone in this place 
about why it did not look at any of the other options and why it did not look at how departments are structured, 
how they operate, how they are staffed, how they are skilled up and the type of technology that applies. None of 
those options has been put in place. At the end of the day, the public sector should be about the best service to 
the community that it can provide. This bill will not deliver that. This bill is about the government saving some 
sheckles. It is not about community service or providing the best service. 

As part of the process that the government hopefully went through to come to this policy position, I would be 
interested to know what other types of reform were looked at and assessed and why they were rejected in favour 
of cutbacks in terms of dollars. Why is this bill seen to be the saviour for the government as opposed to genuine 
and proper reform that a range of employers look to in their workplaces when they are trying to save money, 
which is perfectly acceptable and understandable for an employer to want to do? The private sector, with which I 
have experience, tries to be a lot more creative in how it can reorganise its workplaces rather than looking at 
ways to force people out of the workplace. I want to know what other options were looked at and why they were 
rejected. 

Distinguished Visitor — Matt Birney 
The DEPUTY CHAIR (Hon Liz Behjat): Before I give the call to the minister, I would like to welcome to the 
President’s gallery the former Leader of the Opposition in the Legislative Assembly, Mr Matt Birney. You are 
very welcome here this evening. 

Committee Resumed 
Hon KEN TRAVERS: Is the minister not going to respond? 

The DEPUTY CHAIR: He indicated not. 

Hon KATE DOUST: I asked a pretty legitimate question about what options the government had looked at and 
why they were rejected in favour of this option. That is a perfectly reasonable question to ask, and I do not 
understand why the minister does not want to respond. Madam Deputy Chair, I ask that you encourage the 
minister to respond. 
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The DEPUTY CHAIR: I did give the call to the minister. He chose not to respond. I leave to the minister 
whether he chooses to respond, as that is his call. I cannot compel him to answer the question. 

Hon KEN TRAVERS: I will ask one quick question: why will the minister not respond to the member’s 
question? 

Hon MICHAEL MISCHIN: It is very simple. 

Hon Ken Travers: Understand, minister, that playing games will make this debate longer, so stop playing them! 

The DEPUTY CHAIR: Member, you have asked a question. I have given the call to the minister. 

Hon MICHAEL MISCHIN: I am sure the opposition will ask the same question 20 times, drift off the point 
and then complain that I am not answering. It is quite simple: the policy underlying this bill has already been 
decided. There was a vote on it earlier this evening that said all those policy considerations, whatever they may 
be, have been settled. This bill has had its second reading. Now we are canvassing the operation of the bill and 
whether it fulfils its function, not what alternatives there may be to this bill—end of story. I thought that was 
blindingly obvious, but plainly it needs explanation. It needs explanation in order to help spin out the debate in 
order to achieve what I said was the opposition’s motive in this, which is to delay the passage of this bill as long 
as possible, knowing it will be passed. It would be helpful, if there are worthwhile amendments to these terrible 
Henry VIII clauses and all these other egregious features of the bill — 

Hon Ken Travers: I am glad you agree with us on those points! 

Hon MICHAEL MISCHIN: — allegedly egregious features and things that have been identified by the 
committee as requiring attention. I am happy to deal with them, but we need to get past clause 1 for a start. I 
understand that that will not happen for a while, but I am not going to contribute to it. I have said my bit. Any 
more questions that depart from the scope of this bill and its operation, I will not answer. 

Hon KATE DOUST: Part of the reason we have to canvass these questions is that in the minister’s reply to the 
second reading debate, although he felt it appropriate to attack the opposition on a whole range of side issues, he 
did not respond to the broad range of matters canvassed by members in their speeches. The minister has not 
explained why the government got to the point it did in some of those issues, so it is reasonable to ask these 
questions. There were other options that the government could have considered that the minister has not dealt 
with. I understand that about 20 per cent of the current workforce is non-permanent. If the government really 
needed to save money, what has it done about those non-permanent staff and the fact that it continues to use 
recruitment agencies to hire staff, whereby the employee gets paid $30 an hour and the recruitment agent is paid 
$20 an hour? Surely there are savings to be made in other ways that the government could have considered that 
would have been a lot less harsh than simply going down this path and using the option of forced redundancies 
and making the legislation retrospective. Surely there were smarter ways of dealing with this. The reason we 
canvass this is because the minister has not responded to those matters. If the minister chooses to use his reply to 
attack the opposition and he goes us because of our union support, then, of course, we will continue to raise these 
matters. It just means that we will get clever about how we canvass this matter during the committee stage. 

The DEPUTY CHAIR: Members, the question is that clause 1 do stand as printed. 
Hon Nick Goiran: Aye! 
Hon KEN TRAVERS: Just wait a minute, Hon Nick Goiran; it will not be long! I want to get to my point, but I 
want to respond to what the minister said. The minister is absolutely right. We have had the second reading 
debate of the bill. The policy has been set. We are now going through the detail, so the question that 
Hon Kate Doust asked about other alternatives for achieving the policy of the bill was a very legitimate question 
on the short title. Can I say, for what it is worth, that I completely reject what the minister has said. The 
opposition’s goal is to scrutinise this legislation, because it is skeletal and dangerous legislation. 

Hon Michael Mischin: Let’s get on with it. 

Hon KEN TRAVERS: Skeletal legislation is often dangerous legislation and more time is needed to scrutinise 
it than bills in which the intent of the government is clearly laid out in the detail of the legislation. The minister 
thinks it is a game, but the way in which he responded to the second reading debate and is now playing games 
trying not to answer the questions will prolong the debate, not shorten it. If our game was simply to delay this 
bill, the minister is our greatest ally; in fact, the minister’s carrying on will delay it further. 
Hon Michael Mischin: By how much? 
Hon KEN TRAVERS: It depends on how silly the minister’s behaviour is. 
Hon Michael Mischin: That begs the next question: what time can we finish tonight? 
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Hon KEN TRAVERS: My aim is always to finish legislation as quickly as possible. The sole determinant is 
how quickly the minister gives proper answers to questions. My experience has been that when ministers do not 
give proper answers to questions, they elicit further questions. That applies to not only this opposition, but also 
oppositions for as long as I have been a member in this place. I have seen both sides of politics sit on this side of 
the chamber and ask the sorts of questions that are being asked tonight. I have seen both sides of politics sit in 
the minister’s chair and both sides of politics delay the bill. 

The DEPUTY CHAIR: I thank the member for the history lesson. Let us come back to clause 1 of the 
Workforce Reform Bill 2013. 

Hon KEN TRAVERS: The smarter the minister tries to be, the longer the bill will take. That has gone on for as 
long as I have been a member in this place. 

During the minister’s response to the second reading debate, he spent quite a bit of time talking about questions 
raised and comments made by Hon Amber-Jade Sanderson at the Standing Committee on Legislation. The 
minister was keen to make the point that this legislation is not binding on the Industrial Relations Commission. 

Hon Michael Mischin: No, that is not what I said. 

Hon KEN TRAVERS: Effectively, the minister was saying that it is binding insofar as the IRC has to give 
consideration to the government wages policy. The minister can correct me if I am wrong, but these are my 
reflections on what the minister said and I obviously do not have an uncorrected version of Hansard. The 
minister said that the government wages policy is binding on the Industrial Relations Commission in that it has 
to give consideration to these matters, but having considered that, it is free to come up with decisions that are 
contrary to that wages policy. Am I correct in my interpretation of what the minister said? 

Hon Michael Mischin: I was dealing with the interpretation that had been put on the proposed amendments to 
section 26 of the Industrial Relations Act in which it was claimed that the Industrial Relations Commission was 
being forced into making particular decisions—or words to that effect. 

Hon Kate Doust: Coerced! 

Hon Michael Mischin: Coerced, if the member likes, or whatever—but that construction of the amendments is 
still wrong. It is contrary to the evidence that was presented to the Standing Committee on Legislation and also 
contrary to the plain construction of the words in the amendments.  

Hon KEN TRAVERS: The issue I wanted to get to is that my understanding of the advice given is that the other 
part of that advice was that the amendments in that part of the bill were unnecessary because that is already what 
the Western Australian Industrial Relations Commission has to do. I am trying to understand why a range of 
those proposed sections are necessary to achieve the policy of the Workforce Reform Bill 2013. I ask that at this 
point because it has an impact on a couple of different sections of the act. 

Hon Michael Mischin: I am happy to deal with that when we get to that clause of the bill. 

Hon KEN TRAVERS: No, minister; the point I make is that it does not just affect section 26 of the Industrial 
Relations Act, but the same principles and concept will also apply to the Industrial Relations Commission, I 
would have thought. Section 26 deals with the Industrial Relations Commission, but there are also later clauses 
that deal with the Salaries and Allowances Tribunal and make similar provisions. It ranges over a number of 
clauses, so it is appropriate for us to understand the detail of what the government is seeking to achieve by those 
references. The minister raised it in his response to the second reading debate and said that the interpretation was 
wrong, but as I understand it, the same people who were giving that interpretation to the committee were also 
suggesting that those things already exist and are required, and therefore those requirements are unnecessary. I 
think it is appropriate for us to be asking, in terms of achieving the policy of the bill, why are those clauses—it is 
not just one; it is a number—necessary for this legislation. 

Hon MICHAEL MISCHIN: I would be happy to expand on all this when we get to the clauses. But let us just 
say that at the moment, yes, the commission can consider a variety of things. What is proposed is to focus the 
commission’s attention on certain materials the government considers germane to the manner in which it makes 
its decisions without binding its discretion as to how to deal with those materials. But we will get on to any 
specific questions when we get to those clauses of the bill. 

Hon KEN TRAVERS: Is there any evidence that the commission is not already focused on those matters when 
making determinations? 

Hon Michael Mischin: I will get to that when we get to the clause. 

Hon KEN TRAVERS: I have made the point that it ranges over a range of clauses; it is not just a single clause. 
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Hon Michael Mischin: Which ones? 

Hon KEN TRAVERS: I just gave the minister section 26, and those provisions later in the bill that deal with the 
amendments to the Salaries and Allowances Tribunal. 

Hon Michael Mischin: Which ones? Which clauses are we dealing with at the moment? Clause 4? Which other 
ones? 

Hon KEN TRAVERS: Yes, clause 4 and part 4. 

The DEPUTY CHAIR (Hon Liz Behjat): I think, member, if you are talking about things that relate to clause 4 
and part 4 of the bill, as the minister has indicated, we can deal with those when we get to them during a later 
stage of the Committee of the Whole House, perhaps. 

Hon Michael Mischin: I look forward to getting to them. 

Hon KEN TRAVERS: The minister might not want to deal with them now, but the opposition wants to get an 
understanding of them at the short title stage. It is our right. I do not think it is out of order under the standing 
orders of this place to be asking the questions I have asked at this point in time. The minister can continue to 
frustrate the debate by not wanting to deal with those matters now. I assure the minister that when we get to 
those clauses, there is a lot more detail that I could start to get into. I am not trying to get into the detail of this 
point in terms of a whole range of those provisions in the government’s financial strategy statement. When we 
get to the clause, I will get down into that level of detail. Trust me on that, because I think it is really important 
to understand exactly what the government means. As I mentioned in my second reading contribution, I think 
one of the big areas that is unclear is the government’s actual intent with those provisions. I am more than happy 
to wait until we get to the clauses to get down into the detail about those sorts of matters, even though, again, it 
appears in a number of clauses throughout the bill. But I do think that it is reasonable during the debate on the 
short title for us to try to get from the government a clear understanding of, firstly, why. The minister has said 
that it is to focus its mind. I also think it is reasonable for us to be asking what the evidence is that it is not taking 
those matters into consideration at this point in time under the existing provisions. I think that is a not 
unreasonable thing to do during the short title debate. Is there any evidence that it is not currently focusing on 
those matters? 

Hon Michael Mischin: I will deal with it when we come to the clause. 

Hon KEN TRAVERS: I am sure the minister has been given training on trying to get debates going through this 
house. 

Hon Kate Doust: Are you sure? 

Hon KEN TRAVERS: I suspect so, because I have seen a change in the way in which he handles legislation, 
and I suspect that it was “do not engage the opposition”. That is not actually how to get legislation through the 
house; that just prolongs it. I would give the minister the advice that Hon Nick Griffiths, who was probably one 
of the better people at getting legislation through a house that was far more hostile in terms of the numbers than 
this house is, would never just sit there and refuse to engage or answer the questions. He understood that that 
prolongs and delays the debate. 

Hon Michael Mischin: When we get to the clause, I will deal with the questions. 

Hon KEN TRAVERS: No, minister. The opposition is entitled to an understanding of all the clauses and how 
they interrelate at this stage of the bill, which is what I am trying to do. When we get to the clauses, I am happy 
to get into their detail. But I am trying to get an understanding of how the clauses across the bill interrelate. That 
is what my questions are about. The minister will just prolong the debate with his silly games by not answering 
the questions I am asking at this stage. 

Hon Michael Mischin: It has nothing to do with the interrelation of the clauses; you want the evidence to back 
up the policy decision behind them. I will deal with that when we get to the clause. 

Hon KEN TRAVERS: It goes across a number of clauses that relate to the interrelation. 

Hon Michael Mischin: Two. 

Hon KEN TRAVERS: Two is more than one, minister. 

Hon Michael Mischin: Good! Well done! 



Extract from Hansard 
[COUNCIL — Tuesday, 1 April 2014] 

 p1767d-1789a 
Hon Sue Ellery; Hon Michael Mischin; Hon Ljiljanna Ravlich; Deputy Chair; Hon Ken Travers; Hon Kate 

Doust; Hon Amber-Jade Sanderson 

 [14] 

The DEPUTY CHAIR (Hon Liz Behjat): Members, perhaps at this point I will draw the chamber’s attention to 
part of a ruling given on 16 October 1996 by the then Chairman of Committees, Hon Barry House, just for 
members to focus themselves on what we are dealing with here. The ruling reads — 

The short title debate does no more than give members the opportunity to range over the clauses of the 
Bill, foreshadow amendments and indicate, consistent with the policy of the Bill, how its formal content 
may be improved. It is not a vehicle for continuing debate on policy; rather, if members do not wish the 
Bill to proceed, the action they should follow is to vote to defeat clause 1 of the Bill as it stands. 

I bring members’ attention to that very good ruling given by the Chairman of Committees at that time in relation 
to what we are dealing with here. We range over clauses; we are not dealing specifically with section 26 or part 
4. I would not consider that to be ranging over a number of clauses. 

Hon KEN TRAVERS: Thank you for that advice. Of course, one of the advantages of being able to range over 
clauses during the short title debate is that it gives us an understanding of our ability to look at whether or not we 
want to foreshadow amendments. There is already a fairly long supplementary notice paper—by the standards of 
this place these days it is probably longer than most supplementary notice papers we get—with some 
government and committee amendments and the like. That is why I think it is not unreasonable for us to try in 
that ranging debate to get—I accept that the policy has been set—from the detail of the Workforce Reform Bill 
and how it will operate a sense of what the government is trying to achieve and what is the problem. It is only by 
getting a focus on those matters as we start to proceed through the detailed debate of the clauses that we can then 
determine whether amendments will be required. The problem that we now have is the intransigence of the 
minister in his refusal to answer the very simple questions that I have put to him, which is actually frustrating the 
passage of the bill. That prevents the opposition from making its comments in terms of the ruling of 
Hon Barry House, and I am sure that the current President would concur with that ruling of the former Chairman 
of Committees — 

The DEPUTY CHAIR: One would hope so! 

Hon KEN TRAVERS: We would think that he would see it as an excellent ruling of the former Chairman of 
Committees. 

As an opposition, we are able to achieve what we want to achieve only if the government is prepared to fulfil its 
obligations during debate on the short title of the bill. I do not even know what time we started in committee, but 
I suspect that as a result of not answering the question, the minister has prolonged the debate for significantly 
longer than it otherwise would have been. When we get to the end of considering this piece of legislation, we 
will be able to look back and say that the bill took so long because the minister would not answer the simple 
questions. I will ask the minister one more time — 

Hon Helen Morton: Nobody believes that, other than five over there. 

Hon Kate Doust: We know it’s true because — 

Hon Helen Morton: Nobody believes it other than five people sitting on that side of the chamber, so carry on! 

Hon Sue Ellery: It’s like you people believe there’s no problem with school cuts; you’re deluding yourselves! 

Hon Helen Morton: Just keep wasting time if that’s what you want to do! 

Hon Sue Ellery: You’re deluding yourself. 

The DEPUTY CHAIR: Members! 

Hon Sue Ellery: And that is called interjecting and that adds to the length of the debate. 

Hon Helen Morton: Yes, yes; keep going! Listen to them interject as well. 

Hon KEN TRAVERS: Wow! Hon George Cash was out there earlier tonight. He taught me many things when I 
was in this chamber — 

The DEPUTY CHAIR: And was that to stay with clause 1 of the bill? 

Several members interjected. 

The DEPUTY CHAIR: Members, we allowed a bit of a break then, because we have been going for a while, for 
a bit of across-the-chamber debate, but let us bring it back to Hon Ken Travers and his contribution to the 
question that clause 1 do stand as printed. 

Hon KEN TRAVERS: If I am not distracted by unruly interjections by the Minister for Mental Health, I will 
get on to my points! 
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Hon Peter Collier: I’m listening! 

Hon KEN TRAVERS: I am glad that the Leader of the House is listening because the problem we have is that 
those sorts of silly remarks by the Minister for Mental Health in a short title debate just elicit a response. If the 
Leader of the House looks at some of the lessons that Hon George Cash — 

Several members interjected. 

The DEPUTY CHAIR: Members on my right! Hon Ken Travers has the call. 

Several members interjected. 

Hon KEN TRAVERS: I do not want to interrupt the interjections—just whenever you have all finished! 

The DEPUTY CHAIR: Hon Ken Travers, you have the call; continue, please. 

Hon Peter Collier: You’re not getting interjections; let us get on with it! 

Hon Sue Ellery: But we are—it’s hilarious! 

Hon Peter Collier: We’ve had a minute of silence; can we get on with it? 

Hon KEN TRAVERS: You lot—seriously! Go and have a look at what Hon George Cash — 

Several members interjected. 

The DEPUTY CHAIR: Members! I have now heard “Go and have a look at what Hon George Cash” four 
times. I am sorry, but can we stay with the — 

Several members interjected. 

The DEPUTY CHAIR: Members! Members know that when the person who is in the chair calls members to 
order, that is what they do, thank you. Hon Ken Travers in continuation of what Hon George Cash said. 

Hon KEN TRAVERS: Madam Deputy Chair, you are absolutely right. I am going to say it for a fifth time, 
because for the first four times I had an interjection before I finished even the first sentence coming out of my 
mouth. In fact, if members opposite read what Hon George Cash would often say to members of this house when 
I was a new member, they would understand that the sorts of interjections that they are making across the 
chamber — 

Hon Kate Doust interjected. 

The DEPUTY CHAIR: Deputy Leader of the Opposition! 

Hon KEN TRAVERS: Members opposite would understand that the sort of nonsensical rubbish interjections by 
people such as the Minister for Mental Health that come across the chamber just prolong the debate. They draw 
out the debate. If the Leader of the House’s government seriously wants this legislation not to be unnecessarily 
delayed, I suggest that he send some of the government’s more prolific interjectors out to have a cup of tea so 
that we can get on with debating this legislation in a proper way. 

Hon Peter Collier: We’re listening now. 

Hon KEN TRAVERS: Yes, but “Old Snide Remarks” next door to the Leader of the House is still going on, 
though! She cannot help herself. 

Several members interjected. 

The DEPUTY CHAIR: Members! 

Hon KEN TRAVERS: My apologies—“Hon Snide Remarks”! 

Several members interjected. 

The DEPUTY CHAIR (Hon Liz Behjat): Members—seriously! If we wanted a break from proceedings, I 
could vacate the chair until the ringing of the bells. I do not propose to do that. We have had our five minutes of 
frivolity and now we return to the question that clause 1 of the Workforce Reform Bill 2013 do stand as printed. 
Hon Ken Travers, I ask you to perhaps not try to provoke interjections from the government benches. 

Hon KEN TRAVERS: I will definitely try not to, Madam Deputy Chair. Whether or not you and I are 
successful in that process will be another matter. 

There is another matter that I wanted to raise in the short title debate. It is clear that the minister is keen for us to 
prolong the debate as we go through the later clauses and we will have to deal with that. I hope when we get to 
those later clauses that if the minister says that a matter should have been dealt with on an earlier clause, he will 
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support us in going back to that earlier clause. One thing that we can certainly do in the short title debate is 
clarify where we need to raise matters. 

The final matter that I want to canvass is whether amendments are required. It goes to potential future 
amendments for the bill and extends from the points that I was trying to elicit from the minister earlier. It relates 
to part 4 of the bill and its application to the Salaries and Allowances Act 1975. As members know, when we get 
to that part of the bill, we can have a more detailed discussion about those particular clauses. However, at the 
moment what I am looking at is if — 

The DEPUTY CHAIR: Members! 

Hon KEN TRAVERS: Sorry; I was being distracted then. 

Hon Helen Morton: I’m not talking to you. 

Hon KEN TRAVERS: But the Minister for Mental Health is still very distracting. 

The DEPUTY CHAIR: I am sorry; I was distracted myself, Hon Ken Travers. Members, if you want to have a 
conversation, could you take it outside the bounds of the chamber, please. Hon Ken Travers has the call. 

Hon Michael Mischin: He’s lost his train of thought—start again! 

Hon KEN TRAVERS: No; I am not going to start again, minister! The minister might want me to start again so 
that he can make up some claim about games. 

However, the point I was making is that part 4 of the bill has a number of similar provisions to those that will 
apply to the Western Australian Industrial Relations Commission. The Salaries and Allowances Tribunal will be 
required to provide for certain categories of determinations relating to ministers of the Crown, the parliamentary 
secretary of the cabinet and a parliamentary secretary appointed under section 44A(1) of the Constitution Acts 
Amendment Act 1899. It does not include members of Parliament and officers of the Parliament, but it does 
include public service holders in the special division and a person holding an office of a full-time nature created 
or established under a law of the state. I understand that the government’s position, at this stage, is some 
argument about the separation of powers. Considering there is an act of Parliament that sets our wages, I struggle 
to see the argument about the separation of powers. On that clause—this is why I asked the questions I did 
earlier—is there a suggestion that those bodies are not giving due regard to the policies that it is claimed this bill 
requires them to? I am trying to understand why those areas are exempt. I know we can get into a more detailed 
discussion when we get there, but I think it is useful to understand what the government’s intention is and why 
those sections are exempt. There is another area that comes into play in terms of that particular application of the 
legislation. It has been put to me that the original bill presented to the Liberal Party room included members of 
Parliament, and that this reference was subsequently removed. I do not know whether that is true or not, but 
could the minister clarify that at this stage of the debate? Did the original draft of this legislation that was taken 
to the Liberal Party room also cover members of Parliament? 

Hon MICHAEL MISCHIN: I am happy to deal with those issues when we get to the clause. 

Hon AMBER-JADE SANDERSON: I wish to make a few comments on the short title of the bill and address a 
point made by the Minister for Commerce in his second reading reply. He said that the opposition was claiming 
that the government should employ people as well as provide services. The Minister for Commerce said that the 
opposition suggested that employing people would take away from the provision of services when, in fact, it is 
the employees who provide those services. Those services cannot be provided without the people who work in 
the public sector. It is people who are child protection officers, who clean hospitals and who sit in our schools 
supporting our children. We cannot provide the services without those people. This bill will give the government 
broad powers that will reduce the public service’s ability to deliver those services, because essentially there will 
be a lot fewer people to deliver those services. 

I have a range of questions to canvass and my remarks will range over the clauses. This bill gives very broad 
powers to make compulsory redundancies. We have heard conflicting evidence in public hearings from the 
minister and from government members that this legislation is for a narrow range of public servants but also that 
it is about structural reform. A very senior Treasury official stated that he would like to see this bill used to put a 
lot more people on the redeployment list. I seek evidence that this legislation is for narrow application. There is a 
complete lack of evidence demonstrating that the current redeployment and redundancy regulations processes are 
not working. Figures from the Public Sector Commissioner show that hundreds of public sector workers go 
through the RRR process a year, and at the moment there are only 70 workers on the list. Thirty workers on that 
list of 70 are “long-termers”, so to speak. To me, that says that the system is working. It says that hundreds of 
people are working their way through the redeployment process. There are a small number of people who need 
to be dealt with, and management lacks the will to direct those people into positions and initiate dismissal 
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proceedings if they refuse to take those positions. Those powers already exist under the act. I am still looking for 
the evidence that those powers do not work. I have not seen any sensible examples that are not covered by any of 
the legislation and employment law that we currently have. 

I want to raise the issue of the statutory considerations for the Western Australian Industrial Relations 
Commission. I take issue with the implication that I and other members on this side of the chamber have taken 
evidence out of context—that is absolutely untrue. Nothing out of context has been stated here. I go back to the 
evidence provided by Maria Saraceni on statutory considerations. I asked her, in her view, if it would compel the 
commission to take them into consideration or give effect to them and she was very clear about her evidence in 
that no, she did not think it would. She went on to say, and I quote the transcript of evidence — 

I would suggest that is not appropriate because already the commission needs to factor in whether the 
employer can afford to pay. Under 26(1)(d)(iii), it already needs to factor in the national economy and 
the economy of WA, so it is already factoring in all these factors. 

There is nothing out of context in that. It was part of Ms Saraceni’s evidence. The government cannot dismiss 
that part of her evidence just because it does not like it—just like the committee, and myself, have not dismissed 
another part her evidence in which she contradicted the public sector unions that felt that onerous obligations 
would be imposed on the commission to rig the game in the government’s favour. It is fair to say that on Maria 
Saraceni’s evidence the committee unanimously agreed that it would not, so what is the point? That is a question 
I would like to ask the minister at this stage: what is the point in pursuing these clauses, if they will not pose any 
further obligation and there are already a range of factors under the Industrial Relations Act 1979? 

Government policy on the consumer price index has not been addressed—I did leave the chamber for a short 
period during the minister’s speech, so apologies if he did address this. The government has not addressed the 
issue that most of the low-paid workers in the public sector are women and they are punished when the CPI is 
used as a wage inflator. What alternatives has the government considered? Why will the government not 
consider the non-government services indexation? Do public sector entities or departments have the ability to 
provide a sliding scale of wage increases with CPI as the overall cap on a department for example? Why does it 
have to be imposed on the lowest paid when they will get the lowest percentage wage increase? Can the higher 
wage earners in the public sector have less of a wage increase and the lower wage earners more while 
maintaining the CPI cap? 

I want to raise the issue of transitional arrangements. Hon Sue Ellery raised this issue and I think there are 
questions that need to be answered. There are tens of thousands of workers who will have their agreements 
undermined by this legislation and they deserve to know what arrangements were considered and rejected. This 
is because these agreements have an end life. Most of them will end in 2015, which is in 18 months. There is 
only 18 months to wait, so why the rush? Why rush to impose these involuntary terminations on tens of 
thousands of public sector workers when the government only needs to wait 18 months for those agreements to 
expire and then use those arrangements or negotiate new agreements without the redundancy provisions? I 
suggest that the government negotiators who agreed to those agreements should think very carefully about what 
they are doing. Those negotiators entered this government into those agreements. 

The other issue is permanency. The public sector is not there purely to provide permanent jobs for life. There are 
not many public sector workers who are putting their feet up and having a cup of tea on the taxpayer and 
enjoying life; they are firefighters, nurses and teachers. The government as the biggest employer has the 
responsibility to be an employer of choice and deliver those choices. Permanency is an issue. Permanent jobs 
mean we get more consistent services, people with depth and breadth of knowledge and less frequent turnover. 
Turnover in organisations is incredibly expensive. I would like to see all those issues canvassed in detail in these 
clauses and for the minister to outline some further and more detailed explanations to some of those questions. 

Hon MICHAEL MISCHIN: Much of this deals with the specifics of some of the clauses and I will on this 
occasion repeat some of the comments I have already made. I have already explained at length the point of the 
desire of the government to change section 26; I do not intend to go into that. The member suggested some kind 
of sliding scale whereby there is a consumer price index cap on an increase that can be offered by an agency over 
a 12-month period, but somehow the lower paid workers get more of a pay rise than the higher paid workers. I 
am not quite sure how that would work. Certainly the Burke Labor government found a solution to it, which 
might appeal to the honourable member, which was to put an arbitrary cap on the wage increase of anyone who 
earned more than $29 500 a year. To me, that seems a bit extreme, but it is something that appealed to the Labor 
government of the day. 

Hon Sue Ellery: You are putting a cap on everyone. 
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Hon MICHAEL MISCHIN: It is not exactly a cap because it would allow for a pay increase to maintain the 
real value of public servant wages by way of CPI. 

Hon Sue Ellery interjected. 

Hon MICHAEL MISCHIN: No, it is not an increase in the value of wages. It allows for the maintenance of the 
real — 

Hon Sue Ellery interjected. 

Hon MICHAEL MISCHIN: Absolutely. It is to maintain the real value of wages and not to stop people from 
having any increase and diminishing the real value of their wages. 

Hon Sue Ellery: It applies a cap. The word “cap” is in the statement. 

Hon MICHAEL MISCHIN: If the honourable Leader of the Opposition is interested in the information, I am 
happy to provide it, but if she wants to answer the honourable member’s question, so be it. 

Hon Sue Ellery: I am answering you. 

Hon MICHAEL MISCHIN: Wait your turn! 

Hon Sue Ellery: Don’t point your finger at me! 

Hon MICHAEL MISCHIN: Okay! 

The DEPUTY CHAIR (Hon Liz Behjat): Members! Remarks come through the Chair and I am sure you are 
not going to point a finger at the Chair. 

Hon MICHAEL MISCHIN: Getting back to the point, under this bill there is no cap on wages, as was 
introduced by the ALP government in 1984. There is a management of wage increases by allowing public 
servants who are already well remunerated in comparison with not only many areas of the private sector but also 
across Australia to maintain the real value of their wages. We are not simply saying workers cannot get a pay 
increase, as was said by the former Labor government of which Hon Amber-Jade Sanderson is so proud—the 
glorious days of the Burke government! One of the first things it did was to cap any increase so that workers 
could not get any increase. 

Hon Sue Ellery: That is the best you have! 

Hon MICHAEL MISCHIN: I am simply pointing out some of the hypocrisy here. In any event, we are 
preserving the ability of public sector employees to maintain the real value of their wages. We are not 
discriminating against either the lowly paid or highly paid workers. We are not imposing an arbitrary limit. 

Hon Sue Ellery: Yet they seem so ungrateful! 

Hon MICHAEL MISCHIN: Yes, they do. 

The DEPUTY CHAIR: Order! Hansard needs to take down the words of the minister in his response. I called 
the members on my right to order earlier and they have taken heed of what I have said. I now ask members on 
my left to do the same and we can continue this very wideranging clause 1 debate. 

Hon MICHAEL MISCHIN: If the honourable member would like to introduce through some amendment to the 
bill a sliding scale cap on people’s salaries to say to the members of the public sector that if someone earns more 
than a certain amount per annum, they will not get a pay rise or they will get something that will diminish the 
real value of their wages in favour of the lower paid workers, I am happy to entertain it. I do not think it is a 
good idea, but if that is what the opposition wants to promote after due consultation with the unions, I am happy 
to consider that, and we can have that debate. However, the government on the other hand is maintaining the real 
value of wages by not allowing them to exceed CPI. 

I refer to waiting for the end of the life of certain agreements. Yes, that is one way of going about it, but then we 
would have a raft of agreements that would not be in accordance with policy in respect of others, and that seems 
unreasonable. The fact that there may be agreements that currently provide that there shall be no redundancies 
and that may be subject to redundancies does not necessarily mean that there will be redundancies. As has been 
stated, there will be the opportunity for the government to offer voluntary severance, which people can take up if 
they see it to their personal advantage to do so, notwithstanding that they are public servants. Those who are in 
excess of requirements and cannot be found a worthwhile place to provide the public service that people expect 
from their public servants, that last resort is enabled by the legislation. I think that was about the only question 
that required any sort of answer. I am happy to deal with specific things when we get to those clauses. 



Extract from Hansard 
[COUNCIL — Tuesday, 1 April 2014] 

 p1767d-1789a 
Hon Sue Ellery; Hon Michael Mischin; Hon Ljiljanna Ravlich; Deputy Chair; Hon Ken Travers; Hon Kate 

Doust; Hon Amber-Jade Sanderson 

 [19] 

Hon KATE DOUST: I have just listened to the minister’s response to Hon Amber-Jade Sanderson. The 
government has made this retrospective decision on agreements that were entered into in good faith. Over the 
next couple of years, as those agreements rotate through, the trade unions representing those various components 
of workers in the public sector will look to re-engage with the government and renegotiate a new round. A 
number of unions are already lining up to do so. Given that the government will have this CPI cap in place and, 
basically, unions will not be able to seek anything further than that for their members in terms of the dollar, how 
can these trade unions sit at the negotiating table with the government of the future, act for their members in 
good faith and expect that the deal they sign off on will be the deal that stays intact for the duration of that 
agreement? Can the minister explain to me how they can possibly do that? How can the government guarantee 
that it will adhere to whatever agreement it enters into in the future without bringing in another piece of 
legislation such as this to shift the boundaries? 

Hon MICHAEL MISCHIN: The problem with what the Deputy Leader of the Opposition has put forward is 
that she confuses two processes: one is the prerogative of the Parliament to pass laws for the peace, order and 
good government of the state; and the second, if it is thought appropriate when a bill becomes law, is to change 
arrangements as they have always been changed—that is, to change rights and obligations of those for whom it is 
governing. That happens every day in this place, and it happened every day in this place under the previous 
Labor government when it changed workforce relations and industrial relations legislation. These things are done 
as a matter of policy and applied either in a specific or general way. People’s rights and obligations are changed 
by Parliament if the government of the day manages to persuade Parliament to that end. There is nothing novel 
in this. 

As far as particular contracts are concerned, if it becomes apparent that a provision in an employment agreement 
is contrary to the public interest, the Parliament surely has not only the responsibility but also the obligation of 
making appropriate changes. It may come as a surprise to the honourable member that, as I understand it, the last 
commonwealth government was making enormous changes to workplace and industrial relations agreements 
notwithstanding that there had been particular agreements struck between employers and employees. It was not 
just government employers and employees but also private sector employers and employees, and it was quite 
prepared to change those things. The last Labor government did so in this state; so there is nothing unusual about 
it. If we want to get back to specifics in the public sector, I recall a thing called broadbanding was introduced in 
the 1980s that changed the face of the public sector. So these things happen. 

There is a different process, however, in respect of the laws as Parliament frames them, and that is what is called 
good-faith bargaining. That is entrenched in the Industrial Relations Act, and that is the process that is engaged 
in in dealing within the structure of the law. I think there are three agreements that do not conform with the 
policy that is proposed under this act because they have no redundancy provisions that will be inconsistent with 
there being this last resort avenue that can be engaged in under the structure that is proposed in the bill. That is 
how it works. I cannot help the way that the unions might feel about it or the way the opposition feels about it, 
but that is the government’s policy in these matters. It sets what the parameters are for appropriate engagement 
in the public sector, the appropriate means of discipline, the termination of the employment of staff in certain 
criteria and so forth. The government has bargained and will continue to bargain in good faith within the 
parameters of the Industrial Relations Act, the Public Sector Management Act and likewise. 

Division 
Clause put and a division taken, the Deputy Chair (Hon Liz Behjat) casting her vote with the ayes, with the 
following result — 
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Ayes (16) 
Hon Martin Aldridge Hon Jim Chown Hon Nigel Hallett Hon Robyn McSweeney 
Hon Liz Behjat Hon Peter Collier Hon Col Holt Hon Michael Mischin 
Hon Jacqui Boydell Hon Nick Goiran Hon Peter Katsambanis Hon Helen Morton 
Hon Paul Brown Hon Dave Grills Hon Mark Lewis Hon Phil Edman (Teller) 

Noes (8) 
Hon Robin Chapple Hon Kate Doust Hon Ljiljanna Ravlich Hon Ken Travers 
Hon Alanna Clohesy Hon Sue Ellery Hon Amber-Jade Sanderson Hon Samantha Rowe (Teller) 

            

Pairs 
 Hon Simon O'Brien Hon Sally Talbot 
 Hon Ken Baston Hon Stephen Dawson 
 Hon Alyssa Hayden Hon Lynn MacLaren 
 Hon Donna Faragher Hon Darren West 
 Hon Brian Ellis Hon Adele Farina 
Clause thus passed. 

Distinguished Visitors — Hearman Family 
The DEPUTY CHAIR (Hon Liz Behjat): Members, I am going to leave the chair until the ringing of the bells, 
but prior to me doing so, I would like to welcome into the President’s gallery this evening the members of the 
family of the late John Hearman, a former Speaker of the Legislative Assembly. You are very welcome here in 
the chamber this evening celebrating our fiftieth anniversary of the eastern extension. I will now leave the chair 
until the ringing of the bells. 

Sitting suspended from 9.00 to 9.04 pm 
Distinguished Visitors — Diver Family 

The DEPUTY CHAIR: I earlier welcomed the Hearman family to the President’s gallery. I would also like to 
very warmly welcome the grandson of Sir Leslie Diver, a former President of this chamber, to the gallery this 
evening. 

Committee Resumed 

Clause 2: Commencement — 
Hon SUE ELLERY: Part (b) of this clause states, in terms of commencement — 

the rest of the Act—on a day fixed by proclamation, and different days may be fixed for different 
provisions. 

Is there any intention to start different provisions on different dates? For example, is it anticipated that the 
changes to the Industrial Relations Act and the Public Sector Management Act will come into play at the same 
time as the changes to the Salaries and Allowances Act? 

Hon MICHAEL MISCHIN: The government plainly wishes to have the whole bill in operation as soon as 
practicable. No timetable has been established at this stage, nor is one contemplated. Some regulations will need 
to be drafted, so those clauses that are dependent upon there being regulations in place may be delayed before 
they are proclaimed. The priority for the government would be to have at least the wage policy aspects in place 
at the earliest practicable opportunity, and not much would seem to be necessary with respect to that. The 
redundancy stuff will require some regulations to be made, but those bits that will work independently of 
regulations will be proclaimed at the earliest practicable opportunity. 

Hon KATE DOUST: The minister said that some clauses will be dependent on regulations. The government has 
obviously identified which clauses those will be. I wonder whether the minister could provide a list or 
information on which clauses in this bill are dependent upon regulations being written before they can be 
proclaimed. 

Hon MICHAEL MISCHIN: Perhaps it is my fault. The act, of course, will be in operation but some aspects of 
it may come into operation at different stages. Part 1 will be proclaimed upon royal assent. The priority will be to 
have the wage policy aspects in operation and effective at the earliest opportunity. Those ought to be in operation 
fairly swiftly. Others, such as the involuntary redundancy provisions, which will require some processes to be set 
up through regulation and, as I have indicated, on which some consultation may be necessary with interest 
groups, including the unions that represent some of these workers, may take a little more time. 

Clause put and passed. 

Clause 3: Act amended — 



Extract from Hansard 
[COUNCIL — Tuesday, 1 April 2014] 

 p1767d-1789a 
Hon Sue Ellery; Hon Michael Mischin; Hon Ljiljanna Ravlich; Deputy Chair; Hon Ken Travers; Hon Kate 

Doust; Hon Amber-Jade Sanderson 

 [21] 

Hon KATE DOUST: A very obvious question arises that I feel compelled to ask: why is the government 
amending the Industrial Relations Act 1979 given the discussion we had throughout the second reading debate 
that the provisions it seeks to amend that deal essentially with capacity to pay already exist and are already 
matters that the Industrial Relations Commission takes into account for all employers? I come back to that very 
simple question: why is the government amending the IR act 1979? 

Hon MICHAEL MISCHIN: There are a couple of reasons the Industrial Relations Act has to be amended; one 
is that the amendments to section 80E and the like that deal with the ability to review the redundancy processes 
that will be established under other parts of the Workforce Reform Bill need to be amended in order to 
accommodate the policy decisions that are being made. So far as section 26 is concerned, which I think is the 
point the member is really driving at, as I indicated during the course of the second reading reply and as the 
standing committee identified, the Industrial Relations Commission shall have regard to matters such as the 
Western Australian economy and the capacity of the employing agency to pay for any wage increases—say 
remuneration increases generally or conditions of employment that may have a cost or expense element—but 
there is no guidance in the Industrial Relations Act as to what materials need to be taken into account. The bill 
amends the relevant provision to direct the commission’s attention to those documents that the government 
considers will most reveal the state of the Western Australian economy and the capacity of the particular 
employing agencies to pay and to afford the conditions that are being decided upon. 

Clause put and passed. 

Clause 4: Section 26 amended — 

Hon SUE ELLERY: I ask for Madam Deputy Chair’s guidance. Clause 4 of the bill seeks to amend section 26 
of the IR act. It seeks to do that by inserting new sections (2A) to (2E). There is a committee recommendation on 
the supplementary notice paper that seeks to delete proposed section (2A) and insert an alternative form of 
words. There are three amendments in the minister’s name that would have the effect of amending (2A), if it 
stays in, and (2B). Then there is a minority committee recommendation to delete the clause in total. How do we 
manage this debate? 

The DEPUTY CHAIR (Hon Liz Behjat): I will work backwards. Minority committee recommendation A is to 
oppose a clause. It does not propose any changes to an existing clause, so we can leave that to one side at the 
moment. There are amendments in the minister’s name and then there is an amendment from the committee. 
Under standing orders, I can move from the Chair the committee’s recommendations. It is an either/or situation. 
If we move to the committee recommendation first and deal with that part of it, we will then get what is to be 
substantive clause (2A) and we can move on after that to deal with section 26. 

Hon SUE ELLERY: I am not trying to be difficult. The first amendment in the minister’s name is to amend the 
existing clause in the bill whereas the committee’s amendment is to replace the whole of (2A). I am not sure 
what is the most logical way to deal with that. 

The DEPUTY CHAIR: The supplementary notice paper is listed in order of how we will deal with those things. 
We will deal with committee recommendation 2 first. If that were passed by the Committee of the Whole, the 
minister’s amendments would fall away. We would then deal with the minority committee recommendation to 
oppose the clause as it stands because it does not propose a clause to any specific thing. If the Leader of the 
Opposition is clear on that, we will proceed that way. I move — 

Page 3, lines 7 to 25 — To delete the lines and insert — 

(2A) In making a public sector decision the Commission must take into consideration any 
submission made to the Commission on behalf of the State Government that is to 
include such matters as — 

(a) any Public Sector Wages Policy Statement that is applicable in relation to 
negotiations with the public sector entity; 

(b) the financial position and fiscal strategy of the State as published by the 
Department of the Treasury in publications including — 

(i) the most recent Government Financial Strategy Statement released 
under the Government Financial Responsibility Act 2000 
section 11(1); 
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(ii) the most recent Government Financial Projections Statement 
released under the Government Financial Responsibility Act 2000 
section 12(1); 

(iii) the most recent Government Mid-year Financial Projections 
Statement released under the Government Financial Responsibility 
Act 2000 section 13(1); and 

(iv) any other submissions made to the Commission on behalf of the 
State Government; 

(c) the financial position of the public sector entity.  

Hon SUE ELLERY: The committee reached the view that this needed to happen. It set out its argument on 
pages 29, 30 and 31 of its report. It raised two issues, starting on page 29, under the headings “Status and effect 
of the ‘financial position and fiscal strategy of the State’” and “No definition of ‘financial position of the public 
sector entity’”. In a nutshell, the committee was told that the objective of the proposed clauses is to more clearly 
articulate the government’s policy position and to ensure that the Western Australian Industrial Relations 
Commission gives due consideration to this position in determining wage outcomes. It stated that the terms of 
proposed new section 26(2A) appear to be clear. However, it noted that including this phrase in the Industrial 
Relations Act will change the status of the phrase from a question of fact before the commission into a question 
of law. It already set out in the report before that questions of law are capable of being subject to judicial review 
and that the committee is unable, on the basis of the evidence before it, to advise the Legislative Council how 
this phrase might be interpreted by the court should it become the subject of an action for the judicial review. I 
would like to hear the minister’s response to that. 

The committee report goes on to state that there is no definition of “financial position of the public sector entity”. 
It made the point that while the financial position of the public sector entity does have an ordinary meaning, it is 
accepted in drafting principles that the bill should be unambiguous in its terms and drafted in a sufficiently clear 
and precise way. That means that the technical legislative requirements should be clearly defined whereas other 
terms may also lack a technical definition but they have developed a settled meaning over time as the parties 
before the commission have tested various things. 

I will skip a page or two to where the committee notes that drafting legislation in this manner can give rise to 
unforeseen circumstances. A number of witnesses to the inquiry expressed the view to the committee that section 
26(1)(d)(iii) already provides adequate direction to the commission to consider the financial position of the 
public sector agency because it must consider the capacity of employers to pay when it is exercising its 
jurisdiction. Given all of that—I have just laid out the short version—the committee accepted the argument that 
clause 4 of the bill as currently drafted may lead to unintended consequences and therefore may not actually 
achieve the policy intention of the bill that was expressed in the second reading speech. It proposed an 
alternative as a way of avoiding the possibility of statutory relevant considerations becoming questions of law 
rather than remaining as they are currently questions of fact for adjudication by the commission. The committee 
recommended that the bill be amended by deleting proposed paragraph (2A) in its entirety and inserting an 
alternative, which is set out in its report. The opposition thinks that the committee’s recommendation makes 
proposed paragraph (2A) better and it does address the issues that it had identified. We think that the 
government’s amendments add the technical definition, and I think the minister said they were drafted in a way 
that was more acceptable to the government. 

Nevertheless, from the opposition’s point of view, we are going to vote to make the clause better but we will also 
vote to oppose the clause in its entirety. We do not think any evidence has been presented; I will ask the minister 
to provide this. Where is the evidence that says the Industrial Relations Commission has never allowed the 
government of the day to put its point of view when it comes to the state of the economy and the state of the 
government’s finances? I think the answer to that is that it has never happened. It has never been the case that the 
commission has said, “No, state government, we do not want to listen to you on questions of the state of the 
economy of Western Australia or on questions of the financial capacity of any agency to pay or, indeed, the 
government as a whole, as an employer.” I ask the minister to point me to the case where the Industrial Relations 
Commission has not allowed the state of Western Australia to put that view. I will make the point that we 
support the committee’s recommendation. We support the government’s amendments because they insert those 
definitions, although I do have questions about one phrase in the government’s amendments. We will try to make 
this bill better but when we have the opportunity to vote against the provisions, that is what we will do because 
we think this is completely unnecessary. 

Hon MICHAEL MISCHIN: I fully understand the opposition’s opposition and what it is seeking to achieve. I 
will answer the last question first regarding the evidence about whether the commission has not taken certain 
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matters into account. That is not the issue. Until this bill is passed, there is no requirement that it take certain 
things into consideration rather than in the broad sense as currently set out in the Industrial Relations Act, the 
state of the economy and the like. What is being proposed is hardly novel, as I mentioned in my second reading 
reply. It is not unusual in the case of legislation that imports a jurisdiction and discretion upon a decision maker 
to direct the decision maker to certain things that need to be taken into consideration. A classic example is the 
dangerous sex offender legislation, in which high-level principles are set out, as they are in the Industrial 
Relations Act, that will inform the manner that the tribunal needs to approach its task and may specify certain 
things that will need to be taken into consideration in coming to that decision. 

Rather than broadly talking about the state of the economy, we are proposing to identify those materials quite 
explicitly that the government considers will best provide that information rather than merely submissions on the 
part of the government. Submissions are just that. In fact, the Industrial Relations Commission can take into 
account all sorts of things and inform itself in all sorts of ways without regard to the rules of evidence. 
Submissions are merely submissions. What is also being done by this is to say that in determining what the state 
of the economy is, it will have regard to identified materials. That is what is being proposed. 

Leaving aside the argument as to whether the original draft was satisfactory, the government accepts that the 
committee has considered the matter and come to certain conclusions and has proposed certain amendments in 
order to accommodate those while maintaining the policy behind the amendments. 

As for the committee’s amendments, I mean no disrespect to the committee but there were some difficulties in 
the draft recommendation for the amendment. I will go through those so that the committee can understand the 
reason the government cannot support the committee’s suggested amendments. Firstly, the opening lines of 
proposed paragraph (2A) are not clear. It may be that the reference to “that is to include …” refers to the 
submissions. If that is the case, the provision requires the state to make submissions on a list of matters. 
Alternatively, it could be argued that that is not the intention but it is intended to require the commission to have 
regard to all the submissions made by the state, including submissions on the list of matters. The inclusion of the 
words “that is to include” makes it almost impossible to give the lines a clear meaning. Secondly, the opening 
lines, when read with the following list, do not make grammatical sense. It reads, in essence, “must take into 
consideration any submissions … that is to include such matters as … any public sector wages policy …” 
Presumably, the intention is that the WAIRC takes into consideration submissions about the list of matters, but 
that is not what the proposed amendment says. Thirdly, paragraph (b) requires the commission to consider 
submissions on both the financial projections statement, under section 12(1) of the Government Financial 
Responsibility Act, and the midyear projections statement under section 13(1) of the Government Financial 
Responsibility Act. That was not the government’s intention and it imposes an unnecessary burden. Fourthly, 
paragraph (b)(iv) does not make sense. It would require the commission to consider “submission made to the 
commission  … that is to include … the financial position … of the state as published by the Department of 
Treasury in publications including … any other submissions made to the commission on behalf of the state 
government”. Some words have been omitted, but that gives members the drift of the paragraph. Those 
submissions are not in the publication by the Department of Treasury, and if the amendment were passed in that 
form there would be no clear authority in the provision for the commission to consider government submissions 
about the financial position and fiscal strategy of the state. 

The government has redrafted paragraph (c) to be more specific as to what matters the commission is to consider 
in relation to the financial position of the public sector entity. The government has proposed an amendment, at 
14/4 and 15/4 on supplementary notice paper 42-3 that reflects the government’s view of what the Standing 
Committee on Legislation was driving at in attempting to improve the specificity of the original provision in the 
bill, and that is a preferable approach to that which has been suggested by the committee, with all due respect to 
them. The government will oppose the amendment that appears as amendment 1/4 of supplementary notice paper 
42-3, committee recommendation 2, and will move an amendment to achieve the same end but in a more refined 
manner. I fully accept that the opposition will oppose the clause overall, but I suggest that, if an amendment is 
made, the government’s proposed amendment be preferred to the legislation committee’s amendment, if that 
makes sense. 

Hon KATE DOUST: I have a few questions on the amendments that the government has proposed to section 26 
of the Industrial Relations Act. Clause 4 proposes to “Delete section 26(1a) and insert”, but subsection (1) 
reads — 

In the exercise of its jurisdiction under this Act the Commission — 

It continues with paragraph (a). Members should keep in mind that section 26 is part of the general provisions in 
the IR act, “Division 2 — General jurisdiction and powers of the Commission”. This section relates to all 
workers, both public and private sector. If we delete section 26(1)(a), we will delete a set of words that I think 
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will also impact on private sector workers as well as public sector workers. I am happy for the minister to say 
that we have it absolutely wrong and it is only for the public sector, but that is not how it looks at the moment. 
The government is seeking to delete the part of section 26 that reads — 

(1) In the exercise of its jurisdiction under this Act the Commission — 

(a) shall act according to equity, good conscience, and the substantial merits of the case 
without regard to technicalities or legal forms; 

If the government uses its numbers and is successful in that, it will remove that whole subsection. 

Hon Michael Mischin: The member is looking at the wrong subsection. That is section 26(1)(a) and we are 
deleting section 26(1a), which is over the page. 

Hon KATE DOUST: Thank God for that! The crux of going to the commission is to act in food faith and good 
conscience and I seriously thought—it would not have surprised me—that a Liberal government would seek to 
remove that. I am so relieved that is not the case, and I sit down now. 

Hon SUE ELLERY: I need to find the supplementary notice paper. 

Hon Michael Mischin: If the honourable member is going to take a little time, perhaps we can report progress 
because I have a bill that I can read in in the time available. 

Progress reported and leave granted to sit again, on motion by Hon Michael Mischin (Minister for 
Commerce). 
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